§405.1044

record, the ALJ must also discuss any
evidence excluded under §405.1028 and
include a justification for excluding
the evidence.

(3) A party may review the record at
the hearing, or, if a hearing is not held,
at any time before the ALJ’s notice of
decision is issued.

(4) If a request for review is filed or
the case is escalated to the MAC, the
complete record, including any record-
ing of the hearing, is forwarded to the
MAC.

(5) A typed transcription of the hear-
ing is prepared if a party seeks judicial
review of the case in a Federal district
court within the stated time period and
all other jurisdictional criteria are
met, unless, upon the Secretary’s mo-
tion prior to the filing of an answer,
the court remands the case.

(b) Requesting and receiving copies of
the record.

(1) A party may request and receive a
copy of all or part of the record, includ-
ing the exhibits list, documentary evi-
dence, and a copy of the tape of the
oral proceedings. The party may be
asked to pay the costs of providing
these items.

(2) If a party requests all or part of
the record from the ALJ and an oppor-
tunity to comment on the record, the
time beginning with the ALJ’s receipt
of the request through the expiration
of the time granted for the party’s re-
sponse does not count toward the 90-
day adjudication deadline.

[70 FR 11472, Mar. 8, 2005, as amended at 70
FR 37704, June 30, 2005]

§405.1044 Consolidated hearing before
an ALdJ.

(a) A consolidated hearing may be
held if one or more of the issues to be
considered at the hearing are the same
issues that are involved in another re-
quest for hearing or hearings pending
before the same ALJ.

(b) It is within the discretion of the
ALJ to grant or deny an appellant’s re-
quest for consolidation. In considering
an appellant’s request, the ALJ may
consider factors such as whether the
claims at issue may be more efficiently
decided if the requests for hearing are
combined. In considering the appel-
lant’s request for consolidation, the
ALJ must take into account the adju-
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dication deadlines for each case and
may require an appellant to waive the
adjudication deadline associated with
one or more cases if consolidation oth-
erwise prevents the ALJ from deciding
all of the appeals at issue within their
respective deadlines.

(c) The ALJ may also propose on his
or her own motion to consolidate two
or more cases in one hearing for admin-
istrative efficiency, but may not re-
quire an appellant to waive the adju-
dication deadline for any of the con-
solidated cases.

(d) Before consolidating a hearing,
the ALJ must notify CMS of his or her
intention to do so, and CMS may then
elect to participate in the consolidated
hearing, as a party, by sending written
notice to the ALJ within 10 days after
receipt of the ALJ’s notice of the con-
solidation.

(e) If the ALJ decides to hold a con-
solidated hearing, he or she may make
either a consolidated decision and
record or a separate decision and
record on each claim. The ALJ ensures
that any evidence that is common to
all claims and material to the common
issue to be decided is included in the
consolidated record or each individual
record, as applicable.

§405.1046 Notice of an ALJ decision.

(a) General rule. Unless the ALJ dis-
misses the hearing, the ALJ will issue
a written decision that gives the find-
ings of fact, conclusions of law, and the
reasons for the decision. The decision
must be based on evidence offered at
the hearing or otherwise admitted into
the record. The ALJ mails a copy of
the decision to all the parties at their
last known address, to the QIC that
issued the reconsideration determina-
tion, and to the contractor that issued
the initial determination. For overpay-
ment cases involving multiple bene-
ficiaries, where there is no beneficiary
liability, the ALJ may choose to send
written notice only to the appellant. In
the event a payment will be made to a
provider or supplier in conjunction
with this ALJ decision, the contractor
must also issue a revised electronic or
paper remittance advice to that pro-
vider or supplier.

(b) Content of the notice. The decision
must be written in a manner calculated
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